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To: The Commission

QPPOSITION TO APPLICATION FOR REVIEW

OAF Broadeasting Company, Inc, ("GAF™Y, the lioensee of WNCN{FM), New York,
Mew York, by i sttormeys and pursuant o Section 1 HIS) of the FOO rules, herghy
opposes the Qotober 12, 1993 Application For Roview filed by the Listeners” Goild, Ino. {the
"Guiid”y, The Guild now clabms it both the Presiding hudge and Review Board erred by
refusing o add an BEO reporting bssue and grant 3t intervention in & comparative renpwal
procesding, In fact, the CGudld’s motions contradicted the Commission’s clegr directives and

were pauperly denied.’!

The Guild and s meanbers bave broughi an incssssnt stream of wsoeccessful atacks
against WHUN for nearly 20 yewrs, including three venowal challenges. It currently has
pending various appeals before the DO Ciroult, Commission god Review Boand, as well a3
motions bufore the Bowrd which the Mass Medig Rurean has characterized as bordering oo an
abuse of process, an apparent means 1o continue hueassing GATF, and 2 waste of public
resources which should not be condoned.
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in vesponse 0 petitions o deny fled by the Guild and others and an inguiry by the
FOCTs BEO Branch, GAF detsiled WRON s annual employment profile and hives throughout
its entive seven yvear Hoense wern in exhildls to s July 1, 1991 Consolidated Opposition To
Petitions To Dieny.  Subseguently, GAY voluntarily amended itz Consolidated Opposition to
reving certain figures in these BRO exbibiis, and the corresposting refevences to those

figures in the wxt, o change the job classification of gpe emplovee In two years”

The Hearing Destgnation Order ("HDO™ in this procopding relected all of the

altegations against GAF sxoept those concerning WRUN s BHEO reeornd, which it did not

address on the merits, Ruher, the HIRO clearly stated thay gl plesdings and allegations

which relate 1o WHOM s BEEO program and practices bl beoy referred o the Mass Media
Bureaw's BEO Branch for disposition (where they remaln pending), and that any grant of
OAF s renewal gpplication would e "conditionsd on the Commission’s resclution of the
BELD allegations. ™ As the Commission uter explained, the Burean regularly submits such
altegations w the BEG Branch and here wparsied the BEO matters 1o allow the companstive
hearing o proceed espeditiousty. The Comnission uphehd this procedurs on reconsideration,

concluding that it Bd sot prejudice the Guild and that no basis exasted for naming the Guild a

party to the comparative hearing

AL GAF’s filing explained, this change in classification was based spon the jndgment of
WM s new General ”»&mﬁgs}t

RFCE Bed 1747 (AR 199%) at .| (emplosiy added).

Memorandum Opinion and Order, FOO 93388, relensed August 16, 1993 ot 9% 3-8
The Commission directed the ALY to determine what considesation, if any, was 10 be given
the HEG Branch’s findings in the compantive hearing.  Sobseguently, the only competing
applicant requested volurdary dismissal, rendering this directive mout, The Prestding Judge
{cenvtinged, )




Subsequently, the Ouild {despite s ponpanty staius) petidoned the Presiding Judge to
add an issue concerning whether DAF "falsely reportod eraployment dats,” based on GAFs
voluntary amendment o s Comsplidated Oppostidon, The Mass bMedia Burean oppused that
Motion a8 an urwarrantsd stiomg ot 2 fshing eapedition. Both the ALY and RBeview Board
recognized that they were without authority W add an FEO meporting issue because of the
BEG record and filings. Thus, both alse denled the Suilds reguest for intervention as-of-
right, which was contingent upon the addition of isaws”

The Guilid now clabms that because the gravamen of i3 requestad s s

“wmrepresentation,” the Bowrd had authority 1o add s BEG issue. On the contrary, ig
motion il wuarely within the HIMYs directive as g “pleading”™ and “allegation” which
“refates " GAF's BEO meord, The Golld’s olalm was based gntizely on the smployment
data reported by GAF, a3 amended by GAF. The Judge amd Board were thus clearly bound
by the HDO not o duplicate the BEO Branch's effors® Mor is there any reason for them

e do 9o, Moreover, the Guild’s clai tha neither the B0 nor the Commission’s vrder

.. continged)
expressly condittoned GAIs renewal grant upon outcome of the BEO review, as dirested by
the HDO. Memommdum Opinion and Order, FOC 938303, releused September 17, 1993,

Blemoran  Opindon and Oder, FOO 93830, Rev, Bd, released September 13, 1893,
affirmin Mw sorandam Cuanion and Onder, PO 9303680, ALY Chachkin, mleased E e
1%, 1993,

1 2%& } ?*Zewm Teleyision,
permiil grant on meeeipt of Cc.z,rmi d m::z.,xrmm.éz, ?ﬁ{}mm z@d 113 &mh{mﬁi} ’m e:@ngie,
questions concerning conficr with ifiasméé;m reatyy. Although the Gulld now asserts that this
tong line of precedents "should be overturned,” U provides absolutely oo reason 1o 4o so,

and in any event has already petitioned, unsuecessfully, for reconsideration of the HBG.




e
expreagly vonsidered s allegations is meaningless. The HDO (which tn any svent was
released prior to the Guild filing #s Motion) did aot consbier any specific EEO-based

allegation, but rather seferred gl such argoments o the BEEO Branch, while the Commission
affirmed the propriety of this procedure without considering specific clatms. The BEO
Branch hes been served with GAF s smendment, the Gulld’s motion, and GAF s opposition.
Any cenfusion resulting from the Guild misdirecting its srguments to the Judge, Beview
Board and Commission o the fst instance 18 of course the Gulld's own faclt

In shon, contrary o the Guild”s ladms, the Comminsion has never "refused” to
designate 15 requested BEG reporting isaue for hearing, snd 43 sllegations remain peading
before the appropriate auwthority, the BED RBranch. There is no reason o believe that the
Branch will not fully consider i allegations, s the B0 intended,  As the Commission
recognized b HS reconsideration order, i g hearing is designated based on the Guibd's
allegations, the Guild would of course be allowed to participaie as a party. Thus, the Goild
has not lowt any stalutery vight to g hearing, s B now vomplabns,’

Finally, the Guild fails 1o acknowledge that the othey matters 1 appealed o the
Beview Board are now moot. The same abuse of process issug 8 sought from the Judge was
denied by the Commission’s reconsideration order {and, indeed, had already been rejected by

the HDOH, which i3 now o8 hdionia here” Moreover, after iermination of the comparative

"The Guild assumes that is Motion would have been granted. 1o fact, as demonsirated
by the Mass Media Buvens's and GAF's oppositions, #s reguest was medtless,  Among other
faults, the Guild sought a misrepresentation issue based upon g mi untary anmendment,
without showing any inlent W decsive, motive, or ducisional significance.

SHOC O3-385 at € 6.7,



B
hearing, there 13 no longer any reason 1o consider the Guild’s request for discretionary
itorvention a8y in the choloe of applivanks.
The ALY and RBeview Bowrd properly sefused o contravens the HDO, doplicate the
sHorts of the BEO Branch, snd faciliiste the Geild's loew meriiless attack on WHON, The
Giutld's Application For Baview Must He Denied.

Respeotfully submitied,

GAF BROADUASTING COMPANY,
NG, :

Agron § Bleischman AF
Arthur H. Harding
Christopher 43, Wood

its Attorpeys

Fletschmion and Walsh

1400 Rigieenth St, KUW,

Suite ¢4

Washington, 2.0, 20036
DATED: Uctober 27, 1993
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CERTIFICATE OF XERVICE

i, Bve & Lohoan, & soretary ot the law firm Fleischman and Walsh, hereby cortify
thay 1 have this 27th day of Ootober, 1992 placed g copy of the foregoing ”ngmmmn To
Application For Review” in LLES. Firgt Class Muail, addressed o the following:

“ames H. Quello, Chalrman

Federal Communications Commisgion
Boom B2

219 M Siveet, MW,

Washington, D.C. 20834

Commissioner Andrew . Barret
Federal Communications Conpission
Boom §44

G M Siret, NOW.

Washington, 3.0, 20354

Sosmrpissioner Brvin 8. Dugsan
Federad Commutcations Commission
Rowm 837
1919 M Sireet, DLW,

Washington, ., 20854

Mr. Glenn A, Walle

Chicf, FEG Branch

Mass Media Burean

Federad Communications
Comminsion

U325 M Biveet, MW, Boom T3

Washington, 1.0, 20554

“ By band

Wiy, vy Schomman, Esgaelre
Hearing Branch

Mass Media Borean

IS M Bwwent, MW, Rowm 7212
Washington, D0, 20554

Morton Berfleld, Esquire
Cohen & Berfield

1129 Ttk Rirest, MW,
Washingion, 1.0, 20036

Dravid . Rice, Hsguire

O 318 Country Road

Suite 433

Carle Place, New York 11544
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